There is no history of prior violations and the operation is not
large, but the g- oss negligence and the gravity involved in this violation
justify a substantial penalty.  I realize that when a mine operator
challenges a citation in an administrative proceeding, and ends up being
assessed a penalty higher than that determined by the assessment officer,
he feels that he is being punished for having forced the government to
go to trial in the matter. That is a false impression, however.  The
fact is that after examining the evidence la a case, the judge often has
much more information concerning the violation than was available to the
assessment officer at the assessment stage of the proceedings.  The
evidence in the instant case and the circumstances surrounding the
violation convinces me that a $700 penalty would be appropriate.

Respondent is therefore ordered to pay to MSHA, within 30 days, a
civil penalty in the amount of $700.

Charles C, Moore, Jr.,
Administrative Law Judge
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after which he did not use it.  He did not seem to be able to distinguish
